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IV. — Municipia Fundana 
By Professor JEFFERSON ELMORE 

STANFORD UNIVERSITY 

The charge against Cornelius Balbus of illegally assuming 
Roman citizenship was based on the fact that his native city 
Gades, though a federated state, was not a municipium funda- 
num. 1 Cicero, in his defense, is therefore concerned to make 
clear to the court what constituted a municipality of this 
character. When any measure was passed by the Roman 
people it might become operative in certain other communi- 
ties (or in any one of them) through being ratified by them. 
These were the municipia fundana, and their special status con- 
sisted in the privilege they possessed of adopting Roman 
legislation and making it valid within their own jurisdic- 
tion. 2 The technical expressions fundus fieri and populus 
fundus seemed to Cicero to imply that the community was 
conceived of as a basis on which the laws that were taken over 
might settle down and find support — in populo aliquo tam- 
quam in fundo resedisset. Though the idea of a municipality 
as a depository of borrowed legislation is not incongruous, it 
may be doubted whether this early connotation of fundus is 
felt in the later legal phrase. It is certainly lacking in the 
definition of Festus where fundus = auctor: Fundus dicitur 
populus esse rei quam alienat, hoc est, auctor. 3 Whatever be 
the implication of the term, the point remains that the popu- 
lus fundus was in a position to become a party to all legisla- 
tion at Rome whether of the past or of the future, which it 
thought to be in its own interest. 

As to the way in which this significant position was ob- 
tained Cicero makes the statement that a people became fun- 

1 Cic.pro Bali. 8, 19: Negat ex foederato populo quemquam potuisse, nisi is 
populus fundus factus esset, in hanc civitatem venire. 

2 lb. 8, 20 : Totum hoc in ea fuit positum semper ratione atque sententia ut, 
cum iussisset populus Romanus aliquid, si id ascivissent socii populi ac Latini 
. • . turn lege eadem is populus teneretur . . . ut . . . aut iure eo quod a nobis 
esset constitutum aut aliquo commodo aut beneficio uterentur. 

3 P. 79 Lindsay. 
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dus " not of its own right, but through our favor." 4 When 
once established, however, the status was regarded as a legal 
right {haec vis est istius . . . iuris), and this could only have 
been created by the action of the Roman people. The be- 
stowal thus took the form Of a statute or charter provision, 
which was passed in a given case with the idea of conferring 
a benefit. Regarding the preliminary procedure, a state de- 
siring to become fundus probably presented its petition in 
the usual way through a magistrate and the senate, but on 
this point precise information is lacking. 

To whom, then, was this privilege granted ? Speaking of 
Roman laws available for use elsewhere, Cicero mentions 
the statute of Furius regarding wills and that of Voconius on 
legacies to women, and "innumerable other enactments of the 
civil code " — innumerabiles aliae leges de civili iure. Re- 
specting these he adds the significant comment : quas Latini 
voluerunt, asciverunt. 6 I take it to be a clear inference from 
this that, whether before the Social War or after, all Latin 
colonies were populi fundi. This is confirmed by the case of 
T. Matrinus of Spoletium, 6 who was tried under the Licinian 
Mucian law 7 for illegally exercising the franchise. The 
accuser did not allege that Spoletium was not a populus 
fundus, but based his prosecution on other grounds. The 
reason is plain : Spoletium being a Latin colony its status 
went without saying. It was different with the federated 
states and the free cities, which received the privilege or 
not, according to individual circumstances. To places like 
Gades, remote from Rome and with altogether different con- 
ditions, it would hardly be useful. It may also be inferred 
that it was also wanting to certain Gallic communities {e.g. 
the Cenomani, the Insubres, the Helvetii, the Iapydes) whose 
members were forbidden by treaties ever to become Roman 
citizens. 8 Cicero implies that neither Ravenna 9 nor Velia 10 
was fundus, but on the other hand Halaesa in Sicily 

4 lb. 8, 21 : Haec vis est istius et iutis et verbi ut fundi populi beneficio nos- 
tra non suo iure fiant. 

b lb. 8, 21. * lb. 21, 48. ' Passed in 95 B.C. 

8 lb. 14, 32. 9 lb. 22, 50. 10 lb. 24, 55. 
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may have been, along with certain provincial federated states 
that stood in the closer connection with Rome. It would be 
of great interest to know the alignment in this respect in 
Italy before the Social War. It may well be that Rome's 
withholding of this privilege was one cause of the uprising 
against her. 

This state of things would also seem to be at the basis of 
Gellius' strange (and unexplained) statement that a mu- 
nicipium had its own constitution and laws and, though its 
members were Roman citizens, was bound by legislation at 
Rome only in so far as it became fundus of it, whereas a 
colonia, without any choice of its own, was subject to all Ro- 
man laws and institutions. 11 This refers to a much earlier 
period, but even so, it is altogether erroneous. The error 
probably arose from confusing the municipium of Roman 
citizens with that of the federated state, and in the case of 
the Latin colonies, from transforming their being fundus of 
all Roman laws into their being actually bound by them. 
Such a blunder would not be entirely out of keeping with 
Gellius' knowledge of Roman institutions. 

There remains the question whether a citizen of a state 
that was not fundus could be brought within the provisions 
of a Roman statute. This is the issue in the case of Balbus, 
who had received the citizenship from Pompey for services 
rendered in Spain. The grant was later confirmed by the 
lex Cornelia Gellia. 12 The prosecutor, however, maintained 
that as Gades was not fundus, the law was invalid with re- 
spect to its citizens. Cicero argued that such could not be 
the case. Otherwise, Rome would be deprived of the power 
to reward those who had assisted her in time of danger 18 — a 
non-legal argument to which he returns again and again. 
Moreover, though not tolerating a double citizenship, she 
permitted her citizens to enroll themselves in whatever state 

11 XVI, 13, 6: Municipes ergo sunt cives Romani ex municipiis, legibus 
suis et suo iure utentes . . . neque ulla populi Romani lege adstricti nisi in quam 
populus eorum fundus factus est. . . . sed coloniarum alia necessitudo est, . . . 
et iura institutaque omnia populi Romani non sui arbitrii habent. 

12 Carried by the consuls in 72 B.C. 13 lb. 10, 25. 
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they desired, and it was reasonable to suppose there was a 
reciprocal right. 14 Coming to specific precedents Cicero 
mentions that two cohorts of Camertes had been presented 
with citizenship by C. Marius ; 15 individuals had received 
the same honor from other commanders ; 16 and finally there 
was the case of the priestesses from the federated city of 
Velia, who were made citizens to meet the requirements of 
their office. 17 It is apparent, however, that the mere grant 
by a military commander was not legally sufficient, since 
Pompey's own action was confirmed by law. The other prec- 
edents on which he relies may be cases of individual admis- 
sion to citizenship by special enactment. Balbus, on the other 
hand, sought to come within the purview of a general form- 
ula such as qui civitate a Gnaeo Pompeio donatus erit, is civis 
Romanus erit, and his case is therefore vitally different from 
those which Cicero brings forward to support his argument. 
A precedent of real significance is contained in the incidental 
reference to the Julian law giving citizenship to the Italians, 
which provided that no state should benefit by it which did 
not become fundus.™ Here we have an instance of citizen- 
ship being conferred by a general law, which required to be 
ratified before it became effective. That this accorded with 
the usual practice is confirmed by Cicero's weighty state- 
ment that whenever it was proposed to grant an allied state 
the benefit of a Roman measure, the first point to be settled 
was whether or not it was fundus, the purpose being to allow 
the community to decide about its own affairs — ut statuant 
ipsi non de nostris sed de suis rebus, quo iure uti velint. 19 
This had not always been done, Rome in rare cases imposing 
her own will, but it was the constitutional method, itself the 
outgrowth of historical tradition and development. Cicero's 
point, therefore (it must be concluded), is not well taken. 

We are now able to understand somewhat the significance 
of the fundane relation. It was in reality a federal principle 
supplementing treaties and charters. On the negative side 
it was an understanding that (apart from matters dealt with 

14 lb. 12, 29. 16 lb. 20, 46. M lb. 22, 50-51. 

17 lb. 24, 55. M /*. 8, 21. M lb. 8, 22. 
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in its treaty or charter) an allied state could not be affected by 
the provisions of a Roman statute which it had not ratified. 
In the non-fundane states — -the more backward and distant 
communities — the result was an isolation from Roman in- 
fluence that must have affected them deeply. The populi 
fundi on the other hand, being bound only by what they 
ratified, were protected against legislation unsuited to their 
needs and secured in the enjoyment of their own laws. 

On the positive side the fundane principle made it certain 
that in the most important non-Roman communities the laws 
on many subjects would be the same as those at Rome. If 
the records were extant, this would be best illustrated in 
Latin colonies, 20 and it is significant that in the Latin town 
of Salpensa in Spain we find the patria postestas, the Roman 
law of mancipation, that of guardianship, and other provisions 
which doubtless in the course of time had been taken over 
and become characteristic of Latin communities. 21 The effect 
of widespread appropriation of the civil law (no longer the 
exclusive possession of Roman citizens), in addition to facili- 
tating business and general intercourse, could only have been 
to create a feeling of unity with Rome, and in this respect 
was a federal influence of undoubted import. The fundane 
relation also gave to Rome a means of exercising her leader- 
ship in matters not dealt with in formal compacts. Having 
placed her accumulated experience at the disposal of others, 
she could lead the way in new legislation for their benefit, 
which required only their cooperation in order to become 
' effective. It was by this method, for example, that she con- 
ferred the franchise on the Italians. 22 In short she possessed 
a constitutional device which gave to her federal relations a 
flexibility and a potential complexity which would be expected 
in actual administration, but of which the scanty and meager 
provisions of treaties and charters give no hint. 

30 lb. 8, 21. 

21 Mommsen, Jurist. Schrifien, I, 350 ; Hardy, Spanish Charters, p. 84. 

22 This was doubtless also the procedure in enfranchising the Transpadanes 
under the lex Pompeia of 89 B.& and the lex Roscia of 49 B.C. The current 
(and erroneous) conception is represented by Botsford {Roman Assemblies, 402). 
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The working out of this interrelation has been mainly ex- 
emplified in matters of citizenship. A further illustration is 
contained in the section of the Lex Iulia municipalis relating 
to the amendment of municipal charters. The text 23 is as 
follows : Quei lege pl(ebeive) sc(ito) permissus est fuit utei 
leges in muncipio fundano municipibusve eius municipi daret, 
sei quid is post h. 1. rogatam in eo anno proximo quo h. 1. 
populus iuserit ad eas leges [addiderit commutaverit conrex- 
erit] municipi(ei)s fundanos item teneto, utei oporteret, 
sei eae res ab eo turn quom primum leges eis municipi- 
bus lege pl(ebeive) sc(ito) dedit ad eas leges additae com- 
mutatae conrectae essent ; neve quis intercidito neve quid 
facito quo minus ea rata sint qove minus municipis fundanos 
tenea(n)t eisque optemperetur. " If any one is or has been 
empowered by statute or plebiscite to enact laws in a fundane 
municipality or for the citizens thereof, and if within the 
year following the passage of this act, he shall make any 
addition, alteration, or correction, in these laws, it shall be 
as binding on the citizens of the fundane municipality as 
would be required by law if such addition, alteration or cor- 
rection had been made by the said person at the time when 
he first enacted laws for the citizens of the aforesaid munici- 
pality as he was empowered to do by statute or plebiscite ; 
and it shall not be lawful for any one by veto or otherwise 
to render such revision invalid, or inoperative or unobserved." 

To be noted in these provisions are the explicit references 
to the original framing or recasting of charters which the 
commissioners had already completed, and which is seen to 
have been the result of a cooperative arrangement. An ena- 
bling act was passed at Rome with the names of the persons 
to whom the work was to be entrusted, and this measure, if not 
already approved in principle, was then ratified by the com- 
munity concerned, which in this way decided for itself whether 
it desired changes in its organic law. If so, they were en- 
acted by the supposedly expert and disinterested person or 
persons named in the enabling act. In a sense (more ap- 
parent than real) the specific changes were imposed on 

23 P. no, 11. 159-163 Bruns. 7 
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the community from without, but otherwise the whole trans- 
action had the reciprocal character of the true fundane 
relation. 

On the other hand in its special aim of securing the amend- 
ment of charters the law runs counter to the constitutional 
method in that it revives and extends the power of the com- 
missioners to make alterations without consulting those who 
might be vitally affected. It would thus seem to represent 
a breaking down of the fundane principle under the reaction- 
ary tendencies of Caesar. 

But we cannot go further here until we know the subject- 
matter of the proposed amendment for which an extra year 
was permitted. The point has been much discussed. I will 
refer only to the widely current view of Mommsen and 
Hardy, 24 which holds that the communities enfranchised by 
the Social War were not full-fledged municipia civium Ro- 
manorum until their charters had been recast, and that this 
being unfinished required additional time. There is no evi- 
dence that this recasting was necessary ; it is unlikely that 
the business would have hung fire for more than half a cen- 
tury, and moreover the law plainly relates to the revision of 
work that had already been accomplished. It seems clear 
that there was some special provision which Caesar wished 
to have incorporated in existing fundane charters, and it is 
reasonable to suppose that it related to something which he 
had taken the pains to enact for Roman citizens in the 
present law. Such a matter was the qualifications for mem- 
bership in the municipal senates. We know from two sources 
that this was a burning question in municipal politics. It 
divided the people of Halaesa in Sicily so that Claudius 
Pulcher was sent to revise their laws. 25 In his legislation 
he specified what business should render a man ineligible to 
the decurionate. We have also Cicero's letter to Lepta M in 
answer to the latter's inquiry if Caesar's law excluded auc- 
tioneers. The letter is written with great feeling, and it is 
evident that Cicero and Lepta were greatly concerned. The 

24 Hardy, Six Roman Laws, 162-2. Journ. Rom. Stud. IV, p. 87. 

25 Cic. in Verr. II, 47, 122. » Ad Fam. VI, 18, I. 
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controversy must have given rise to two parties : those (in- 
cluding Cicero) who favored restricting the list of ineligibles, 
and others who would extend it. There can be no uncertainty 
as to the party to which Caesar belonged, inasmuch as the 
section reciting the disqualifications for seats in the local 
senates is one of the longest in the Municipal Law. It was 
a matter in which obviously he was deeply interested and 
it is not surprising that he should wish his views written into 
the laws of non-Roman communities. He could accomplish 
this by furnishing the commissioners past and present with 
an opportunity to make the change, being sure they would 
take their cue from his own legislation. If this, then, is the 
purpose of the section, it fits in well with the reactionary 
method used to bring it about. It may be objected that 
Caesar would have attained his object by direct provisions 
of the law. This would have abolished the whole fundane 
system, and the fact that Caesar was not yet ready for so 
drastic a procedure shows how deeply rooted it was in the 
Roman constitution. 

There remains the question as to the particular municipia 
which were contemplated by this section of the law. If the 
view here maintained is correct, they must have been outside 
of the enfranchised part of Italy. Reid % would relate this 
legislation to cities in the Transpadane district and to others 
in Gaul, Spain, and Africa. The reference to the Transpa- 
danes, who had already received the franchise, seems to me 
more than questionable, but with the rest of the suggestion I 
am in substantial agreement. It does not, however, take us 
far, and the whole matter awaits still further elucidation. 

' m Journ. Rom. Stud, v, 243. 



